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Abstract: A conflict occurs between two or more courts, such as the conflict that occurs between the ordinary 
judiciary and the administrative judiciary in countries that adopt a dual judicial system. All or some of the courts 
refuse to consider the case, claiming that it is not within their jurisdiction, so they refer it to another court, or 
each court maintains its jurisdiction to consider the case. In this case, the competent authority must be 
determined from among the judicial authorities or bodies with judicial jurisdiction. The Iraqi legislator adopted 
this principle by Law No. (106) of 1989, the second amendment to the Council of State Law No. (65) of 1979, and 
the federal system adopted it by virtue of the Law of Administration of the State for the Transitional Period in 
2004 and the Permanent Constitution of 2005, due to the possibility of a conflict of jurisdiction occurring between 
the ordinary judiciary and the administrative judiciary. This article aims to define this conflict and its application 
in the event that a conflict of jurisdiction occurs between the Federal Supreme Court and the Administrative 
Judiciary Court in appealing administrative decisions in Iraq. 

 

Keywords: Conflict of jurisdiction, Federal Supreme Court, Administrative Court, appeal against administrative 
decisions. 

 

Introduction: The issue of conflict of jurisdiction 
emerged in Iraq after the issuance of the Second 
Amendment Law to the State Shura Council Law No. 
(106) of 1989, which established the Administrative 
Judiciary Court and subsequently created the judicial 
function in the Council. If a conflict of jurisdiction arises 
between it and any civil court, a panel of seven persons 
is appointed to resolve the dispute. The President of 
the Court of Cassation selects three of them from 
among the members of the court, and the President of 
the State Shura Council selects three others from 
among the members of the Council. The panel meets 
under the chairmanship of the President of the Court of 
Cassation, and its decisions, issued by agreement or 
majority, are binding and final. However, the increasing 
tasks of the State Council’s judicial institutions related 
to the Administrative Judiciary Courts and the 
Disciplinary Council, and what is entrusted to it in terms 
of adjudicating employee service rights claims and 
considering appeals related to decisions to impose 

disciplinary penalties and others, especially after the 
number of bodies specialized in administrative judiciary 
increased as a result of the doubling of the number of 
employees, after the significant expansion witnessed 
by the government apparatus after the year (2003), led 
to the inability of this amendment related to the 
General Disciplinary Council and the Administrative 
Judiciary Court to carry out its duties in an optimal 
manner, which made the Iraqi legislator issue the Fifth 
Amendment Law No. (17) of (2013), which created the 
Supreme Administrative Court, and replaced the 
General Disciplinary Council with the Employee 
Judiciary Court; so that the name would be more 
indicative of the powers of the formation and more 
comprehensive, and stipulated the formation of courts 
for administrative judiciary and others for employee 
judiciary divided geographically in Iraq into the 
northern, central, middle and southern Euphrates 
regions, and authorized the Minister of Justice to issue 
a statement based on the proposal of the Presidency to 
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form other courts for administrative judiciary and 
employee judiciary. In this regard, this article will 
examine the research objectives, problem, scope, and 
methodology, as follows: 

First: Objectives of the Article 

The primary objective of this article is to highlight the 
problem arising from a conflict of jurisdiction between 
the Federal Supreme Court and the Administrative 
Judiciary Court regarding appeals against 
administrative decisions in the Republic of Iraq, as 
stipulated in the applicable amendment law, and to 
propose a solution. 

Second: The Problem of the Article 

The research problem lies in the possibility of a conflict 
of jurisdiction between the Federal Supreme Court and 
the Administrative Judiciary Court regarding appeals 
against administrative decisions, as per Iraqi judicial 
bodies. 

Third: Scope of the Article 

The scope of the research is limited to examining the 
conflict of jurisdiction between the Federal Supreme 
Court and the Administrative Judiciary Court regarding 
appeals against administrative decisions, as per Iraqi 
judicial bodies. 

Fourth: Methodology of the Article 

The article employs a descriptive and analytical 
approach, extracting information from its sources, 
indexing and presenting it, and then describing and 
analyzing it to achieve the desired objective. 

Fifth: Article Plan 

This article is divided into two parts: 

The first part clarifies the concepts that must be 
defined in a manner that avoids any doubt or confusion 
with others, as they are more general than those used 
in other scientific fields. This section covers five topics. 
The first topic defines conflict of jurisdiction, the 
second defines the Federal Supreme Court, the third 
defines the Administrative Judiciary Court, the fourth 
defines appeal, and the fifth defines administrative 
decisions. 

The second part deals with the methods of appeal 
before the Federal Supreme Court and the 
Administrative Judiciary Court. 

Unit One: Concepts 

Defining the concepts underlying studies in general, 
and legal studies in particular, is an important 
requirement (1). Defining them facilitates the 
expression of the researcher's intended ideas (3) and 
prevents the researcher from provoking controversy 
with others (2). These terms, in any given research, are 

merely effective tools or mechanisms for investigation 
(4) and an important link between the researcher and 
the reader and the intended explanation (5). Therefore, 
dispensing with a clear definition of them is considered 
a methodological shortcoming (6). Therefore, this 
section is devoted to explaining the following concepts: 
(conflict of jurisdiction, Federal Supreme Court, 
Administrative Judiciary Court, appeal, administrative 
decisions). 

Because most of these concepts appear in legal thought 
as a combination of two words, each with an 
independent meaning and another within the concept 
formulated in the form of addition (7), inclusion (8), or 
a revealing and specific characteristic (9); Because most 
scientific concepts consist of two or more words (10) in 
an additional, mixed, or hybrid construction (11), 
scholars and thinkers sometimes use the term to mean 
the general, absolute term, and other times to refer to 
the specific meaning used in that field exclusively. 
Therefore, it is necessary to address them as follows: 

First Topic: Defining Conflict of Jurisdiction 

First Section: Defining the Two Terms in Linguistics 

First: Conflict: A noun derived from the root (n z ' a), 
meaning disagreement and dispute (12). Originally, it 
denotes uprooting (13), which implies violence, 
difficulty, and resistance. This is because something 
easy cannot be removed, but rather is removed (14). 

Second: Specialization: Originally, it is derived from the 
root (ikhtisas) (15), which denotes singling out a person 
for something or singling out a thing to the exclusion of 
others absolutely (16). Therefore, it denotes exclusivity 
in grammar (17). 

Second Section: Defining Conflict of Jurisdiction in 
Terminology 

The compound concept, according to legal scholars, has 
not deviated greatly from the linguistic meanings of the 
two words. Therefore, they defined it as: “A dispute 
between two judicial bodies regarding the 
consideration of a specific subject, such as the dispute 
that occurs between the regular judiciary and the 
administrative judiciary in countries that adopt the dual 
judiciary system” (18), which the Iraqi legislator 
adopted in the Second Amendment Law to the State 
Council Law - No. (65) of (1979) (19 ) - No. (106) of 
(1989) (20 ), and it was adopted by the federal system 
after the year (2004) pursuant to the State 
Administration Law for the Transitional Period of the 
year (2004) (21) and the Permanent Constitution of the 
year (2005) (22); Due to the possibility of a conflict of 
jurisdiction occurring between the ordinary judiciary 
and the administrative judiciary (23). This conflict 
between two or more courts is sometimes negative, 
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meaning that all or some of the courts refuse to hear 
the case, claiming that it is not within their jurisdiction, 
and so on. At other times, it is positive, meaning that 
each court maintains its jurisdiction to hear the case 
(24). In this case, it is necessary to "designate the 
competent authority from among the judicial 
authorities or bodies with judicial jurisdiction" (25). 

Second Requirement: Definition of the Federal 
Supreme Court 

First Section: Formation of the Federal Supreme Court 

The Federal Supreme Court was formed in accordance 
with Article (44/A) of the Iraqi State Administration Law 
for the Transitional Period of 2004 (26); In order to fill 
the two vacuums (the judicial one, which constitutes a 
source of numerous disputes) and the (legislative) 
vacuum (27), which emerged after the invasion of Iraq 
in 2003, its work was legislated by Federal Supreme 
Court Law No. (30) of 2005 (28). 

Then, after the permanent Constitution of the Republic 
of Iraq of 2005, which is still in force, codified its 
formation, Article 92/Second thereof also stipulated 
that: "The Federal Supreme Court shall consist of: a 
number of judges, (29) experts in Islamic jurisprudence, 
and legal scholars; their number shall be determined, 
and the method of their selection, and the work of the 
court shall be regulated by a law enacted by a two-
thirds majority of the members of the Council of 
Representatives" (30). 

It thus became completely administratively and 
financially independent (31) from the regular judiciary, 
and any connection between them was severed (32). 
Its headquarters was made in Baghdad, the federal 
capital (33), and its decisions became final and binding 
on all authorities (34), and its rulings and decisions are 
final (35). 

Section Two: Functions of the Federal Supreme Court 

The Federal Supreme Court is considered the highest 
authority in the Iraqi judiciary, as it is the highest 
judicial authority therein. It has become the focus of 
attention and the sole authority during the 
administrative, political, and economic circumstances 
Iraq has experienced, such as the election of the 
country's president, the expiration of the constitutional 
and legal deadlines for forming governments, and the 
paralysis and inability of the Council of Representatives 
to function due to sit-ins inside or outside the Council. 

Article 93 of the Constitution stipulates: "The Federal 
Supreme Court shall have the following jurisdiction: 

First: Overseeing the constitutionality of applicable 
laws and regulations. 

Second: Interpreting the provisions of the Constitution. 

Third: Adjudicating cases arising from the application of 
federal laws, decisions, regulations, instructions, and 
procedures issued by the federal authority. The law 
guarantees the right of the Council of Ministers and 
interested parties, whether individuals or others, to 
directly appeal to the court. 

Fourth: Adjudicating disputes that arise between the 
federal government and the governments of regions, 
governorates, municipalities, and local administrations. 

Fifth: Adjudicating disputes that arise between regional 
or provincial governments. 

Sixth: Adjudicating accusations against the President of 
the Republic, the Prime Minister, and ministers, and 
this shall be regulated by law. 

Seventh: Ratifying the final results of the general 
elections for membership in the House of 
Representatives. 

Eighth: A - Adjudicating conflicts of jurisdiction 
between the federal judiciary and the judicial bodies of 
regions and governorates not organized within a 
region. 

B - Adjudicating conflicts of jurisdiction between the 
judicial bodies of regions or governorates not organized 
within a region (36). 

The Federal Supreme Court Law stipulates its duties. 
Article (4) stipulates that "the Federal Supreme Court 
shall undertake the following duties: 

First: Adjudicating disputes that arise between the 
federal government and the governments of regions, 
governorates, municipalities, and local administrations. 

Second: Resolving disputes related to the legitimacy of 
laws, decisions, regulations, instructions, and orders 
issued by any entity empowered to issue them, and 
annulling those that conflict with the provisions of the 
Law of Administration for the State of Iraq for the 
Transitional Period. This shall be based on a request 
from a court, official body, or an interested plaintiff. 

Third: Considering appeals filed against rulings and 
decisions issued by the Administrative Court. 

Fourth: Considering lawsuits filed before it on an 
appellate basis, and its jurisdiction shall be regulated by 
federal law (37). 

The Federal Court exercises two types of functions: 

First: Judicial or mission jurisdiction, which is the review 
of lawsuits and disputes. 

Second: Referendum jurisdiction, which is the response 
to requests submitted by federal authorities to 
interpret any unclear constitutional text or one that 
may be interpreted in a different way. It then delves 
deeper into its interpretation, taking into account the 
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public interest of the country, and then issues its 
opinion (38). 

Therefore, it issued its decision No. (24/Federal/2023) 
on (2/27/2023) in a case whose facts are summarized 
in the fact that the head of the Iraqi Central Federation 
for Bodybuilding and Fitness submitted a request to the 
Federal Supreme Court to interpret the paragraph on 
granting licenses to practice a specific game or sport in 
clubs, centers and academies and supervising them, 
contained in Article (30/first) of the National Sports 
Federations Law No. (24) of (2021) (39), and the 
Federation disputed with other parties claiming such a 
right in their legislative laws, including (the Iraqi 
Athletes Syndicate), and the court decided to reject the 
inquiry request in form; for lack of jurisdiction (40). 

Here are some observations made by a group of jurists 
(41): 

1 - The court decided that it is not competent to 
consider requests for interpretation of laws as a matter 
of principle, but rather as a subsidiary matter, when 
considering the constitutionality of a law; given that the 
conformity or conformity of the contested law with the 
Constitution inevitably requires its interpretation by 
the court, and this is an indisputable matter. It decided 
that it is not competent to answer inquiries submitted 
to it by an official body, a state authority, unions, or 
federations; given that the court is not a body that 
issues fatwas and expresses opinions, which is a sound 
approach that is consistent with the status of the 
Supreme Court in terms of both subject matter and 
jurisdiction. Thus, the grounds for its decision stated 
that the Federal Supreme Court finds that the request 
must be rejected on the basis of formal lack of 
jurisdiction. The powers and jurisdiction of this court 
are exclusively stipulated in Articles (52) and (93) of the 
Constitution of the Republic of Iraq of 2005, Article (4) 
of the Federal Supreme Court Law No. (30) of 2005, as 
amended by Law No. (25) of 2021, and some other 
special laws. None of these powers and jurisdictions 
grant the court jurisdiction to interpret the provisions 
of laws, except in the event of a challenge to their 
unconstitutionality. It also does not have jurisdiction or 
authority to answer inquiries submitted to it by official 
bodies, any state authority, unions, or federations...; 
this is because the Federal Supreme Court is not a body 
that issues fatwas and expresses opinions. The 
operative part of the decision indicated that it will not 
accept a request to interpret legislation from any party, 
including state authorities, whether federal or local. 
This is a sound approach that is consistent with the 
Constitution and the Court's law. 2 - The Federal 
Supreme Court defined the controls for legislative 
interpretation in its Decision No. (48/Federal/2021) 
dated 6/6/2021. It stated that it has the authority to 

interpret legislation if it is in force, that its 
interpretation be in connection with a dispute before 
this court to decide on the constitutionality of the law 
subject to interpretation, and that the interpretation 
be in connection with an inquiry submitted exclusively 
to it by one of the federal authorities. It considered its 
jurisdiction to interpret legislation in this case an 
exception stemming from its original jurisdiction to 
interpret the constitution. 

In accordance with this decision, it permitted the 
acceptance of requests for legislative interpretation as 
a matter of principle if they came from one of the 
federal authorities. However, it partially amended this 
rule of the decision in accordance with the principle 
contained in Decision No. (24/Federal/2023) dated 
2/27/2023, the subject of the comment. It stated that 
requests for interpretation from official bodies or any 
other authority are not acceptable. 

Federal authorities are not entitled to request the 
original interpretation of legislation. Because it falls 
outside the court's jurisdiction, and because its internal 
regulations lack any reference to the conditions, 
controls, and information required for submitting the 
original request for legislative interpretation, this is 
outside the court's jurisdiction stipulated in Article (93) 
of the Constitution. 

3 - The summary of Resolution No. (24/Federal/2023) 
dated February 27, 2023, states that it does not have 
jurisdiction to consider requests for legislative 
interpretation as a matter of principle, as it is not a 
body that issues fatwas or expresses opinions. Its 
jurisdiction remains in place to interpret legislation, 
when considering the constitutionality of laws, or when 
resolving disputes that arise between the federal 
government and regional, governorate, and local 
municipal governments, as well as when resolving 
disputes that arise between regional and governorate 
governments, as stated in the court's jurisdiction 
mentioned in the Constitution and the law. This 
approach prevents the court from being distracted by 
requests for interpretation from its primary mission of 
protecting the Constitution. The Third Requirement: 
Defining the Administrative Court 

The Iraqi State Council is at the forefront of the legal 
hierarchy of state institutions, and a towering edifice 
toward which the hearts of those who believe in the 
values of freedom, truth, and justice turn, because it 
plays a pivotal role in public life in the country (42). 

Its establishment has gone through several stages, 
which we summarize as follows: 

First: The issuance of the Legal Codification Bureau No. 
(49) of 1933 (43), whose mandate included: providing 
opinions, fatwas, legal advice, and administrative 
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adjudication regarding employees, in accordance with 
the General Disciplinary Council for Employee 
Adjudication (44), which was established pursuant to 
the State Employees Discipline Law No. (41) of 1929 
(45). 

Second: The issuance of the State Shura Council Law 
No. (65) of 1979 (46), which assigned it the task of: 
providing opinions and administrative adjudication, 
drafting and reviewing legal legislation, and providing 
legal advice. It was linked to the Ministry of Justice. Like 
the judiciary, following the French principle of 
separating the working administration from the judicial 
administration, most of its powers were closer to the 
executive branch, as it was established to assist the 
executive branch in resolving problems related to it. 
Administrative courts subsequently worked to create a 
balance between the interests of individuals and the 
state, and to limit the arbitrariness of administrative 
authority (47). Then, the Second Amendment Law to 
the State Shura Council Law – No. (65) of 1979 – No. 
(106) of 1989 – determined how it was formed in Iraq 
(48). However, its connection to the Ministry of Justice 
remained, even after the issuance of the Fifth 
Amendment Law to the State Council Law – No. (65) of 
1979 – No. (17) of 2013 (49), which, in accordance with 
Article (7/Seventh), ordered the formation of the 
Administrative Judiciary Court (50). This Court later 
became the body competent to consider and resolve 
administrative orders and decisions issued by bodies in 
government departments, the public sector, and 
employees. At that time, the Citizens' Judiciary was 
completed (51). 

Third: The Iraqi legislator, for technical, judicial and 
other reasons after the year (2003), limited the types of 
administrative courts to include: (the Supreme 
Administrative Court, the Administrative Judiciary 
Court, and the Civil Service Judiciary Court), which were 
examining thousands of lawsuits, supported by the 
jurisdiction of the administrative judiciary, fatwas and 
drafting in the Council of State; in accordance with 
Article (101) of the Permanent Constitution (52), so the 
(State Shura Council) was transformed into the (State 
Council) and received the assistance of the executive 
and legislative authorities in issuing the State Council 
Law No. (71) of (2017) (53), thereby abolishing its 
connection to the Ministry of Justice, and becoming 
independent, enjoying a legal personality represented 
by the President of the Council, and finding for it an 
independent entity that guarantees its neutrality and 
independence in exercising its powers, which include 
its jurisdiction over the administrative judiciary, while 
being linked to the executive authority (54), in 
accordance with what was stipulated in the State 
Council Law No. (71) of (2017). The administration 

conceals the judiciary’s legal issues for the sake of 
good, which leads to administrative judiciary on the 
administration and its components, in addition to 
depriving the administration of all its rights from the 
rights of unlawful lawsuits through cancellation and 
compensation for those affected through 
compensation or administrative contract. This 
contributes to increasing the effectiveness of the 
administration’s performance, and this requires an 
actual judiciary. After a long wait, State Council Law No. 
(71) of 2017 established an independent body called 
the State Council. However, this law, despite its 
importance, may be incomplete if it all issues a fatwa 
with State Council Law No. (65) of 1979 and its 
amendments to the new State Council, which inherited 
the State Council. Therefore, every explicit State 
Council Law and the various and multiple electronics on 
the State Council, and even the important issue in the 
State Council Law for the reason (2017), which is the 
establishment of the State Council, which represents 
the administrative judiciary as a body independent of 
the executive authority, except that the legislator’s 
formulation in this aspect only is ambiguous, while it 
stipulated that the State Council is (an independent 
body) without clarifying why, and this matter opened 
the door to controversy about the nature of the Iraqi 
State Council, and from there to the search for the 
nature of the Council The state. This study has 
identified the constraints that limit the effectiveness of 
the Council of State in improving administrative work. 
The study followed an analytical theory to achieve its 
objectives. Therefore, the study analyzed legal 
constitutional texts, rulings, and decisions, and drew on 
previous studies to achieve its objectives. The study 
concluded that the Iraqi Council of State has not 
received the same attention from the public and 
executive authorities as it did in France and Egypt. 
Despite the passage of three decades since the 
establishment of the administrative judiciary in Iraq, 
the experience of the Council of State in some of its 
functions, which dates back to the establishment of the 
now defunct Office of Documentation in 1933, has only 
been limited by the Iraqi legislator to the full 
effectiveness of the Iraqi Council of State. In the short 
term, the executive authority shares this responsibility, 
as it does not provide sufficient financial resources to 
support the effectiveness of the Council of State. 
Therefore, to increase the effectiveness of the Council 
of State, pressure must be applied to the public and 
executive authorities to secure all available legal means 
to hold these two authorities accountable (55). Article 
(1) of State Council Law No. (71) of 2017 authorized the 
establishment of the State Council as an independent 
body tasked with administrative judiciary duties, 
issuing fatwas, and drafting legal opinions. The 
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Council's chairman was granted the powers of the 
competent minister, thereby gaining complete 
independence from the executive authority (56). The 
legislator thus departed from the unified judiciary 
system and adopted the dual judiciary system, creating 
an administrative judiciary system alongside the 
regular judiciary system (57). 

Fourth Requirement: Definition of Appeal 

Linguistically: The root word for "to be challenged" is 
"to be challenged." It is said: "to challenge" or "to 
challenge", meaning to slander someone with the 
intent of killing them, insulting them, verbally abusing 
them, defaming them, or tarnishing their reputation 
among people, their judgment, their lineage, or their 
slander, betraying them, or deceiving them. "To 
challenge a matter" means to object to it, raise 
suspicions about it, or cast doubt on it (58). 

Technically, it is an objection to a court ruling, whether 
in person or in absentia (59), and a review of it (60). 
Appeal is only permissible by the convicted party. 
Appeal is not permissible against rulings issued during 
the course of a lawsuit, nor does it conclude the 
dispute. There are several methods for appeal, 
including: the normal methods, which are opposition to 
the ruling, appeal, cassation, or a request for review 
(61). 

The fifth requirement: Defining administrative 
decisions 

Several attempts have emerged to define an 
administrative decision (62); because jurisprudence 
has not agreed on a clear definition of its concept (63). 
Iraqi jurisprudence has limited itself to mentioning its 
elements without providing a comprehensive and 
exhaustive definition (64). Others have defined it as: 
"The administration's declaration of its binding will, 
based on its authority pursuant to laws and regulations, 
with the intent of establishing or amending a legal 
position whenever it is possible and legally permissible, 
and the goal is to achieve the public interest. It is the 
same whether the administration's declaration of its 
will is explicit or implicit" (65). Unit Two: Appeals before 
the Federal Supreme Court and the Administrative 
Judiciary 

First Requirement: Appeals before the Federal 
Supreme Court 

Article 13/First of the Constitution stipulates that: “This 
Constitution shall be the supreme and highest law in 
Iraq, and shall be binding in all its parts without 
exception.” (66), linking the principle of constitutional 
supremacy to the principle of legality (67), which 
means the supremacy of the rule of law, meaning that 
the public authorities of the state (legislative, 

executive, and judicial) are subject in all their actions 
and activities to the provisions of the law (68). 

To ensure this supremacy, the various authorities and 
bodies may not deviate from the constitutional rules 
and violate the principles contained therein (69). The 
legislative authority may not issue a law that 
contradicts its principles. It becomes effective once the 
necessary formalities for its issuance are met, and it 
applies to all, and ordinary courts are not empowered 
to contravene it. Because its mission is limited to 
implementing the law, the constitution should have 
included the protection of its sovereignty and 
established the necessary mechanisms for this. 
Jurisprudence almost unanimously agrees that 
oversight of the constitutionality of laws is the best 
means of protecting the rights contained therein. This 
oversight results in an inevitable outcome of its 
supremacy. Judicial oversight is almost the dominant 
method of constitutions in most countries, and this is 
currently the case in Iraq, where the Federal Supreme 
Court undertakes judicial oversight of the 
constitutionality of laws (70), as stated in Article 
93/First (71). 

Challenging the unconstitutionality of a law is done 
through a lawsuit filed before the Federal Supreme 
Court, in which the constitutionality of the law under 
challenge is challenged. This lawsuit is the means by 
which a ruling is reached on the unconstitutionality or 
constitutionality of the challenged legal text (72). 
Despite the hundreds of lawsuits heard by the Federal 
Supreme Court and the rulings it issued, which are 
available for everyone to view on its website and the 
studies and research related to them, some people still 
inquire about how to challenge laws that they believe 
are unconstitutional or contain a paragraph or article 
that conflicts with constitutional principles. From time 
to time, inquiries are received from citizens and 
sometimes from legal specialists about this method, 
and some people claim that the legal text of the Federal 
Supreme Court is not clear enough to explain this, even 
though the law has detailed this in detail to the 
specialist, and then detailed it in greater detail in the 
internal regulations of the Federal Supreme Court No. 
(1) of (2005) (73). Therefore, this requirement takes it 
upon itself to explain the methods of challenging the 
unconstitutionality of laws and regulations before the 
Federal Supreme Court in Iraq, in sections, as follows 
(74): 

The first section: The concept of challenging 
unconstitutionality 

The Constitution mentioned the jurisdiction of the 
Federal Supreme Court to monitor the constitutionality 
of laws and regulations in force (75), but it did not 
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clarify the organization of the mechanism for that 
monitoring, but rather left it to the details of the 
Federal Court Law in force or that will be enacted later. 
This is a good approach, because most state 
constitutions left those details to the legal texts. The 
Federal Supreme Court Law in force No. (30) of 2005 
(76) referred to that mechanism through the request 
submitted by one of the legal or natural persons 
referred to in Article (4/Second), which are (a court, an 
official body, or an interested plaintiff). The phrase 
“request” is understood to mean filing a legal action 
before the Federal Supreme Court; Because the Code 
of Civil Procedure is the primary law, it is referred to in 
the absence of texts in a law relating to procedural 
rules. Article (2) of the Civil Procedure Law No. (83) of 
1969, as amended, defined a lawsuit, stating that: “A 
lawsuit is a person’s request for his right from another 
before the judiciary.” Federal Supreme Court Law No. 
(1) of 2005 detailed the nature of the lawsuit and how 
to file it, in accordance with the details contained in 
Article (1) of that law. Article (4) of the Federal Supreme 
Court Law granted the right to appeal to three parties: 
the court, the official body, and the interested plaintiff. 
Article (1) of the law clarified the manner in which the 
interested plaintiff may file an appeal. Article (1) of the 
law clarifies the manner in which the interested 
plaintiff may file an appeal. This is: 

First: He must be a natural person. 

This means any individual who believes that a law has 
infringed his constitutional rights. This mechanism is 
the lawsuit filed by a citizen only, and can be filed in 
two ways. 

The Federal Supreme Court considers hundreds of 
lawsuits annually filed by individuals in their personal 
capacity. Second: The court and the official body 

The law has granted the competent court to apply the 
law at any level of litigation, whether it is the Court of 
Cassation or any other court in the ordinary, 
administrative, military, or internal security forces 
judiciary. These have the right to request the Federal 
Supreme Court to consider the unconstitutionality of a 
law that has been invoked before this body (the court) 
and that it deems unconstitutional, despite the 
absence of a concerned party appealing. The 
competent court has granted this right to appeal by 
submitting a request directly to the Federal Supreme 
Court, at which point it will be considered. The Federal 
Court has issued dozens of decisions and rulings 
declaring provisions in laws unconstitutional at the 
request of a court. This mechanism is regulated by 
Article (3) of the Federal Supreme Court's Internal 
Regulations No. (1) of 2005, which states the following: 
"If a court, on its own initiative, requests, during the 

consideration of a case, a ruling on the legality of a 
provision in a law, legislative decision, regulation, or 
instruction related to that case, it shall send the 
reasoned request to the Federal Supreme Court for 
adjudication. This request is not subject to fees." Third: 
The Official Body 

Where some ministries and entities not affiliated with 
a ministry encounter laws that they believe conflict 
with the Constitution, and no legal action has been filed 
against them, the law grants the head of that official 
body the right to request a review of the 
unconstitutionality of the law or of an article or 
paragraph of its applicable articles. This mechanism is 
regulated by Article (5) of the Internal Regulations, 
which states the following: “If an official body, in the 
context of an existing dispute between it and another 
body, requests a ruling on the legality of a provision in 
a law, legislative decision, regulation, instruction, or 
order, it shall send the request as a lawsuit to the 
Federal Supreme Court, with reasons and its grounds, 
in writing signed by the competent minister or the head 
of the entity not affiliated with a ministry.” (77). 

Second Section: The Constitutional Suit as a Means of 
Appeal 

One of the common forms of challenging 
unconstitutionality is through a constitutional suit. 
Therefore, most of the constitutional judiciary laws, 
and sometimes the Constitution itself, referred to it, 
and in the Federal Supreme Court Law No. (30) of 
(2005), it referred to the constitutional lawsuit, but left 
its details to the internal regulations that were issued 
later based on the provisions of Article (9) of the law, 
and the method of filing that lawsuit was mentioned in 
two forms: 

First: That the lawsuit be filed directly before the 
Federal Supreme Court 

The internal regulations permitted, based on the 
provisions of Article (4) of the Federal Supreme Court 
Law No. (30) of (2005) in force, any citizen or any 
person to file a lawsuit to challenge the 
unconstitutionality of a law; Provided that he has been 
harmed by the application of this law, which is what is 
called the interest in filing that lawsuit, and according 
to the mechanism set out in Article (1) of the internal 
regulations, which states the following: “The subject of 
the dispute shall be submitted by a lawsuit in 
accordance with the following procedures: First: When 
submitting his petition, the plaintiff shall attach to it 
copies equal to the number of defendants and a list of 
documents, and he or his representative must sign 
each of the submitted papers, acknowledging that they 
are identical to the original. Second: The petition shall 
not be accepted if the documents stipulated in the first 
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paragraph of this article are not attached to it. Third: 
The petition shall be signed by the president of the 
court or his authorized representative, and the fee shall 
be collected for it and it shall be registered in the 
special register according to the priority of its 
submission, and the court seal and the date of 
registration shall be placed on it, and the plaintiff shall 
be given a receipt signed by the employee responsible 
for receiving it, stating the number of the lawsuit and 
the date of its registration” (78). 

Second: In connection with a lawsuit being heard by the 
competent court in the ordinary judiciary. 

A law is challenged in connection with a lawsuit being 
heard by a court of the ordinary judiciary, for example: 
courts of first instance, personal status, investigation, 
criminal courts, and other courts, including the Federal 
Court of Cassation. This order is made by a plea 
submitted by one of the parties to the lawsuit to the 
court hearing the ordinary lawsuit. That court then 
orders him to submit the appeal by petition or request, 
and then orders him to pay the fee. After that, it 
decides to send the request, along with the documents, 
to the Federal Supreme Court to decide on the appeal 
of the unconstitutionality of the contested law. It then 
decides to postpone consideration of the lawsuit until 
the outcome of the appeal is received. However, if it 
refuses to send the request containing the plea of 
unconstitutionality; Its decision to reject the appeal is 
subject to appeal before the Federal Supreme Court, in 
accordance with the provisions of Article (4) of the 
Federal Supreme Court's Internal Regulations, which 
states: "If a court requests a ruling on the legality of a 
provision in a law, legislative decision, regulation, 
instruction, or order based on a plea of illegality from 
one of the parties, the party shall be required to submit 
this plea in a lawsuit. After collecting the fee, the court 
shall decide on the admissibility of the lawsuit. If it 
accepts it, it shall send it, along with the documents, to 
the Federal Supreme Court to decide on the plea of 
illegality, and shall decide to retain the original lawsuit 
for the outcome. However, if it rejects the plea, its 
decision to reject shall be subject to appeal before the 
Federal Supreme Court." (79). 

Filing a constitutional lawsuit, in either of the two forms 
above, applies to both individuals in their personal 
capacity and legal entities. The lawsuit must include the 
name of the plaintiff (the appellant) and the name of 
the defendant, who is usually the head of the body that 
enacted the law (the House of Representatives) and 
authorized its issuance (the President of the Republic). 
This is what Article (6) of the Internal Regulations 
indicates. Other conditions that must be met in the 
petition of claim are mentioned in accordance with the 
following text: “If a plaintiff requests a ruling on the 

legality of a provision in a law, legislative decision, 
regulation, instruction or order, the request shall be 
submitted in a lawsuit that meets the conditions 
stipulated in Articles 44, 45, 46 and 47 of the Civil 
Procedure Code. The lawsuit must be submitted 
through a lawyer with absolute authority, and the 
lawsuit must meet the following conditions: First: The 
plaintiff in the subject matter of the lawsuit must have 
a current, direct interest that has an impact on his legal, 
financial or social position. Second: The plaintiff must 
provide evidence that he has suffered actual harm as a 
result of the legislation requested to be repealed. 
Third: The harm must be direct and independent in its 
elements and can be removed if a ruling is issued 
declaring the legislation to be repealed illegal. Fourth: 
The harm must not be theoretical, future or unknown. 
Fifth: The plaintiff must not have benefited from any 
aspect of the text requested to be repealed. Sixth: The 
text requested to be repealed must have been applied 
to the plaintiff in fact or is intended to be applied to 
him.” 

Section Three: Requests from Courts and Official Bodies 

The appeal process is not limited to constitutional 
claims. Rather, the Federal Supreme Court's internal 
regulations allow both (the court and the official body) 
to submit a request to consider the unconstitutionality 
of a particular law. This request may be made without 
a petition. An official body is any department, ministry, 
or institution affiliated with the state. 

The text refers to (another court) under the title (the 
court). 

It does not refer to the judge or members of a court 
composed of more than one judge, such as the Court of 
Appeal, the Criminal Court, or any other court. 

Perhaps this approach implies a wisdom, namely that 
the work and composition of courts is regulated by 
Judicial Organization Law No. (160) of 1979, as 
amended (79). The meaning of the word "court" in this 
law is that which hears cases and is composed of judges 
whose presence is required in the case. If the court is 
composed of a retired judge, then it is not a court, and 
its decisions are of no effect. If it hears a matter outside 
its jurisdiction, then it is not considered a properly 
constituted court, and all its decisions are null and void. 
Therefore, the court intended by the Federal Supreme 
Court’s Internal Regulations No. (1) of 2005 is the court 
that is properly constituted, and in accordance with the 
law. This leads us to who has the authority to present 
the request to the Federal Supreme Court when 
requesting an appeal of unconstitutionality. In courts 
formed by several judges, for example: the Criminal 
Court, the decision to present the request is by 
majority, because it is a judicial decision. If the court is 
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formed of only two members, and it is originally 
composed of three judges, then this decision is 
incorrect and has no effect. Since the criminal courts 
are composed of a judge in the misdemeanor and 
investigation courts and a judicial body in the criminal 
courts, they are not correct and their rulings are not 
valid if the public prosecutor’s representative does not 
attend the trial, because the law prohibits the 
convening of those courts except in the presence of the 
public prosecutor’s representative, and in accordance 
with what is stated in the text of Article (8) of the Public 
Prosecution Law No. (49) of 2017, which states the 
following: “The sessions of the criminal courts and 
juvenile courts are considered not to be held when a 
member of the public prosecutor is not present” (80); 
Thus, the court that has the right to request 
unconstitutionality includes members of the judiciary 
in criminal cases or the judge of the court in 
misdemeanor courts, and the representative of the 
public prosecutor; Because it is the second party to the 
trial, and it does not take place except with the meeting 
of both parties, therefore, the one who has the right to 
request the presentation of the challenge of 
unconstitutionality is the Criminal Court and the judge 
of the Misdemeanor Court. Likewise, the 
representative of the Public Prosecution before this 
court has the right to request, on his own, that the 
Federal Supreme Court consider the 
unconstitutionality of a law he encounters when 
considering one of the cases being heard by the court 
in which he works as a representative of the Public 
Prosecution. In addition, the explicit text of Article 
(5/11) of the Public Prosecution Law No. (49) of (2017), 
which states: “Challenge of the unconstitutionality of 
laws and regulations before the Federal Supreme 
Court” (81). In this sense, what is meant by the Public 
Prosecution is the Presidency of the Public Prosecution, 
as well as the representative of the Public Prosecution 
before the competent courts. These, individually or 
through the Presidency of the Public Prosecution, have 
the right to appeal, just like their fellow judges who 
hear civil or criminal cases, noting that all members of 
the Public Prosecution, from the Chief Public 
Prosecutor to the Deputy Public Prosecutor, at the 
present time, are exclusively judges assigned to work in 
the Public Prosecution in their various judicial ranks. As 
for official bodies, their supreme head is the only one 
who has the exclusive right to request a challenge to 
the constitutionality of a law, in accordance with Article 
(5) of the internal regulations referred to above. 
Therefore, the mechanism for challenging the 
unconstitutionality of a law is very simple, and the legal 
texts facilitate the process for all those seeking to 
preserve their constitutional rights, as stipulated in the 
current Iraqi Constitution. The Federal Supreme Court 

has played a significant role in protecting these rights 
and ruling on the unconstitutionality of laws that 
represent a violation of these constitutional principles. 
This has had a significant impact in encouraging citizens 
to adhere to the supremacy of the constitution and the 
law. Anyone who examines the volume of lawsuits and 
requests heard by the Federal Supreme Court will see 
the extent of citizens' confidence in our constitutional 
judiciary, which has been commended by friends and 
brothers who specialize in the judiciary and 
constitutional jurisprudence. 

The Second Requirement: Appeals before the 
Administrative Court 

Article (100) of the Permanent Iraqi Constitution of 
2005, in force, stipulates that: “It is prohibited to 
provide in laws that immunize any administrative 
action or decision from appeal.” (82). 

This principle was emphasized through the issuance of 
Law No. (17) of 2005, effective and amended by Law 
No. (3) of 2015 (83), repealing legal texts that prohibit 
appeals against administrative decisions, actions, and 
orders before the judiciary. Many decisions of the 
dissolved Revolutionary Command Council, under the 
former dictatorial regime, stipulated that the judiciary 
be barred from considering appeals filed against 
administrative orders and decisions. Furthermore, 
there were some laws that prohibited this in some of 
their provisions, such as the Ministry of Higher 
Education Law No. (40) of 1988, as amended (83), and 
the Ministry of Education Law No. (22) of 2011 (84). 
However, after the fall of the regime and the advent of 
the new democratic system, and under the existing 
constitution and new legal system, these prohibitive 
decisions and laws were repealed, as they restricted 
and prevented individuals from seeking legal redress 
for their rights, which they might feel wronged by. They 
also serve the public interest and achieve judicial 
oversight by identifying any errors the administration 
may have committed. Recourse to the judiciary is 
considered a sound and correct path for rectification 
and correction, provided that these appeals and 
objections are appropriate and productive, not merely 
unnecessary and unnecessary objections. 

Administrative law is a branch of internal public law 
that includes the set of legal rules applicable to the 
administration, whether by this I mean their organic or 
substantive meaning. It governs the administration 
with regard to its composition, organization, and the 
activities it issues (85). 

As for the judicial jurisdictions mentioned above, they 
are as follows: 

1 - The Administrative Judiciary Court: It adjudicates 
the validity of administrative orders and decisions, 
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whether individual or regulatory, whenever the 
legislator has not specified a reference for appeal; 
Based on a request from a known, actual, and possible 
interested party. However, a potential interest is 
sufficient if there is reason to fear harm to the 
interested parties (86). The law has specified the 
reasons for appeal, including that the decision includes 
a breach or violation of the law at all levels, or that it 
was issued contrary to the rules of jurisdiction, or is 
defective in its form, procedures, or the element of 
work, or reason, in addition to the defect that affects 
the administrative decision whenever it includes an 
error in the application of the law, or its interpretation, 
or contains abuse, or abuse of power, or deviation from 
it (87). After the court accepts the case in form by 
fulfilling certain conditions, such as a grievance and 
adherence to the deadlines, it has the right to annul the 
decision under appeal or uphold it and dismiss the case, 
or amend it, and it has the right to rule on 
compensation if there is a reason for it based on the 
plaintiff’s request (88). The jurisdiction of the 
Administrative Judiciary Court, based on the text of 
Article 7 of the State Council Law, is to adjudicate the 
validity of individual and organizational orders and 
decisions issued by employees and bodies in ministries, 
entities not affiliated with a ministry, and the public 
sector, for which the law has not designated a 
reference for appeal. This is based on a request from a 
known, actual, and potential interested party. A 
potential interest is sufficient if there is reason to fear 
harm to the concerned parties. The Administrative 
Judiciary Court is formed under the chairmanship of the 
Vice President for Administrative Judiciary Affairs or an 
advisor, and two members from among the advisors or 
assistant advisors. The Iraqi Administrative Judiciary 
Court forms part of the judicial bodies of the Iraqi 
Council of State. Based on State Shura Council Law No. 
(65) of 1979, as amended, which stipulates in Article 
7/Fourth thereof that: “The Administrative Court shall 
have jurisdiction to adjudicate the validity of individual 
and organizational orders and decisions issued by 
employees and bodies in ministries, entities not 
affiliated with a ministry, and the public sector, for 
which no authority has been designated for appeal, 
based on state departments and the socialist sector, 
after the entry into force of this law, which did not 
designate an authority for appeal based on a request 
from a known interested party and a possible case. 
However, a potential interest is sufficient if there is 
reason to fear harm to the interested parties.” (89). 
From this text, it is noted that the legislator has tended 
to define the jurisdiction of the Administrative Court 
exclusively. Thus, we find that there are disputes that 
have fallen outside the jurisdiction of the 
Administrative Judiciary, even if the administration is a 

party to them. Some believe that the jurisdiction of the 
Administrative Judiciary Court, as defined in Article 
Seven, is limited and modest. The legislator has 
specified exceptions stipulated in Article (7/Fifth), 
stating: “The Administrative Court shall not have 
jurisdiction to consider appeals related to the 
following: 

A - Acts of sovereignty, including decrees and decisions 
issued by the President of the Republic. 

B - Administrative decisions taken pursuant to the 
directives of the President of the Republic, in 
accordance with his constitutional powers. 

C - Administrative decisions, for which the law has 
established a process for grievance, objection, or 
appeal. 

The legislator established a general rule for 
determining the jurisdiction of the Administrative 
Court by requiring that an administrative decision be 
issued by an administrative body. Disputes brought 
before the Administrative Court are of a special nature, 
and this nature requires that they be addressed with 
substantive and procedural solutions that differ from 
those addressed by private law. Preparatory work and 
requests fall outside the jurisdiction of the 
Administrative Court, as they are preparatory work and 
procedures that precede the final decision. The 
Administrative Court’s applications in this regard 
include its decision dated: (9/29/1990), as the facts of 
the case are summarized in that the Ministry of 
Agriculture and Irrigation had submitted a request in its 
letter numbered (4731) on: (2/21/1990) to cancel the 
rights of disposal in the plots numbered (10/1, 10/4, 
10/8, 10/10, 10/12) in the (12) Al-Dughaila Al-Dakhiliya 
district in the Al-Shamiya district in the Al-Qadisiyah 
Governorate, and in accordance with the provisions of 
the Law on the Unification of State Land Classifications 
No. (52) of (1976) (90), two persons filed a lawsuit 
before the Administrative Court requesting that the 
Minister of Agriculture and Irrigation be obligated, in 
addition to his position, in which he requested the right 
to dispose of the alternative plots. As a result of the 
pleading, the Administrative Court decided, with the 
number (File 57/Administrative Judiciary/1990), to 
dismiss the lawsuit; Since the contested order is not an 
administrative order or decision, but rather a request 
subject to the discretion of the Committee for the 
Granting and Amending of Disposal Rights in Al-
Qadisiyah Governorate, the decision was ratified by the 
General Assembly of the State Shura Council (91). 

2 - Civil Service Court: which has jurisdiction over: 
disputes arising between employees and the 
administration regarding rights arising from the civil 
service, in accordance with the laws regulating it, as 
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well as the disciplinary penalties stipulated in (Article 
7/Ninth A-B) of the State and Public Sector Employees 
Discipline Law No. (14) of (1991) (92). 

The Civil Service Court, based on Article 7, Clause 9, is 
competent to consider lawsuits filed by employees 
against government departments and the public sector 
regarding rights arising from the Civil Service Law and 
the laws and regulations governing the relationship 
between the employee and the entity for which he 
works. This court is also competent to consider lawsuits 
filed by employees to challenge disciplinary penalties 
stipulated in the State and Public Sector Employees 
Discipline Law No. (14) of 1991, the types of which were 
determined by the aforementioned law, specifically 
Article 8 thereof, namely: “The penalty of warning, the 
penalty of salary severance, the penalty of reprimand, 
the penalty of salary reduction, the penalty of 
demotion, the penalty of dismissal, and the penalty of 
dismissal.” These penalties are not imposed arbitrarily. 
Rather, there are guarantees for the employee that 
ensure limiting the control of the administrative 
authority in imposing the penalty, including: “the 
legitimacy of the penalty, its personality, its non-
retroactivity, and the principle of unity of punishment.” 
If the imposed penalty does not meet these conditions 
and legal guarantees, it is flawed and destined to be 
invalid. There are other details related to this that do 
not There is enough space to mention them, and there 
are lawsuits related to employment rights resulting 
from the laws regulating them, such as the Civil Service 
Law No. (24) of 1960, as amended (93), the University 
Service Law No. (23) of 2008, as amended (94), the 
State and Public Sector Employees' Salaries Law No. 
(22) of 2008 (95), and other laws and regulations 
governing the employee's relationship with the 
department in which he works. Examples of these 
lawsuits include: (salaries, allowances, promotions, 
granting bonuses, calculating service, appointment 
decisions, resignation, dismissal, transfer), and other 
lawsuits for which the law has designated the Civil 
Service Court as a reference in the event of an appeal. 
The Civil Service Court was previously called the 
General Disciplinary Council, and its name was changed 
based on Article (9) of the amended State Council Law. 

3 - The Supreme Administrative Court: This court is 
responsible for examining appeals filed against 
decisions and rulings issued by the Administrative 
Judiciary Court and the Civil Service Court. In addition 
to resolving the dispute arising regarding the 
appointment of jurisdiction in the event of a dispute 
between the two aforementioned courts, and resolving 
the dispute arising regarding the implementation of 
two contradictory rulings that have acquired the status 
of finality, issued by those two courts (96), in 

accordance with what is stipulated in (Article 
2/Fourth/C) of the Fifth Amendment Law No. (17) of 
(2013) to the State Shura Council Law No. (65) of (1979) 
( ). 

The Supreme Administrative Court, based on Article 
Two of the State Council Law, is competent to hear 
appeals against decisions and rulings issued by the 
Administrative Judiciary Court and the Civil Service 
Judiciary Court, as the Supreme Court. Its decisions are 
considered final, binding, and not subject to appeal, as 
it exercises the powers exercised by the Federal Court 
of Cassation in the ordinary judiciary. This court is 
composed of the President of the State Council or 
whoever he authorizes from the advisors, and a 
membership of (6) advisors and (4) assistant advisors 
(97). As for the Administrative Judiciary and Civil 
Service Courts, Article 7/First stipulates that they be 
formed in four regions: the northern region, 
represented by the city of Mosul and including the 
governorates of Nineveh, Kirkuk, and Salah al-Din; the 
southern region, defined by Basra Governorate, 
including the governorates of Dhi Qar, Maysan, 
Muthanna, and Basra; the middle Euphrates region, 
represented by Babil Governorate, including Karbala, 
Najaf, Diwaniyah, and Babil; and the central region, 
represented by the capital, Baghdad, including Anbar, 
Diyala, Wasit, and Baghdad. However, this division has 
not yet been implemented, as the Administrative 
Judiciary Court and the Civil Service Court are located 
only in Baghdad, meaning that the text is still not 
implemented (98). There are specific formal methods 
for appealing before the Administrative Judiciary, and 
it is necessary to observe the legally stipulated appeal 
deadlines. When appealing to the Administrative 
Judiciary Court, the grievance must be filed with the 
competent administrative authority within 30 days 
from the date of notification of the administrative 
decision or order or its consideration as notified. This 
authority must decide on the grievance. Upon 
expiration of the period and the court's non-decision, 
the complainant has the right to appeal to the court 
within 60 days from the date of the grievance's 
rejection, whether de facto or de jure. The court's 
decision may be appealed before the Supreme 
Administrative Court within 30 days from the date of 
notification of the court's decision or its consideration 
as notified. The Supreme Administrative Court's 
decision shall be final, binding, and not subject to 
appeal. 

As for the Civil Service Judiciary Court, based on the text 
of Article (7/Ninth/B), it states: "Claims shall not be 
heard after the lapse of (30) days from the date of 
notification of the administrative decision if the 
decision is within Iraq and (60) days if the decision is 
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outside it." It does not require filing a grievance before 
the administrative authority unless other relevant laws 
stipulate otherwise, as in Article (15/Second) of the 
State Employees Discipline Law No. (14) of 1991, which 
stipulates that a grievance must be filed with the 
administrative authority issuing the disciplinary penalty 
within (30) days from the date of notification of the 
administrative decision. In the event of a rejection, 
whether de facto or de jure, an appeal may be filed 
before this court within 30 days. The court's decision 
may also be appealed before the Supreme 
Administrative Court within 30 days from the date of 
notification of the court's decision. Failure to comply 
with the legal formalities stipulated by law and failure 
to observe the appeal period will result in the case 
being formally dismissed and not being heard by the 
judiciary, as this would undermine the stability of legal 
positions and prevent them from being destabilized. 
Consequently, unappealed administrative decisions, 
decisions for which the appeal period has passed, and 
decisions issued by the Supreme Administrative Court 
are all considered final and binding and may not be 
appealed again. Regarding the laws followed by the 
administrative judiciary in its procedures in matters not 
explicitly provided for in the State Council Law, the 
provisions of the Civil Procedure Law No. (83) of 1969, 
the Evidence Law No. (107) of 1979, the Criminal 
Procedure Law No. (23) of 1971, and the Judicial Fees 
Law No. (114) of 1981 apply. 

A conflict of jurisdiction, both positive and negative, 
between the administrative and civil judiciaries (99), 
shall be resolved by the Authority Appointment Board, 
which consists of the President of the Court of 
Cassation and (6) members (3) selected by the 
President of the Court of Cassation and (3) selected by 
the President of the Council of State. The Board shall 
meet under the chairmanship of the President of the 
Court of Cassation, and its decision, by agreement or 
majority, shall be final and binding (100). The same 
conflict of jurisdiction, if it occurs between 
administrative judiciary courts, shall be resolved by the 
Supreme Administrative Court, given its jurisdiction to 
consider it (101). The competent authority appoints a 
seven-member panel: three members selected by the 
President of the Court of Cassation from among the 
members of the court, and three other members 
selected by the President of the State Shura Council 
from among the members of the council. The panel 
meets under the chairmanship of the President of the 
Court of Cassation, and its decision, issued by 
consensus or majority, is final and binding. 

CONCLUSION 

The Article reaches several conclusions and proposals: 

First: Conclusions 

1 - Conflict of jurisdiction: A complex concept. The first 
is a root word derived from the root (n z '), meaning 
disagreement and dispute. Originally, it denotes 
uprooting, which entails violence, difficulty, and 
resistance. This is because something easy cannot be 
removed; instead, it is removed. The second is 
originally a root word meaning to single out a person 
for something, or to monopolize something. Therefore, 
it denotes exclusivity in grammar. It was defined in light 
of the linguistic meanings of the two terms as a dispute 
between two judicial bodies regarding the 
consideration of a specific subject, such as the dispute 
that occurs between the regular judiciary and the 
administrative judiciary in countries that adopt the dual 
judiciary system, which the Iraqi legislator adopted in 
the Second Amendment Law to the State Council Law - 
No. (65) of (1979) - No. (106) of (1989) and was adopted 
by the federal system after the year (2004) under the 
State Administration Law for the Transitional Period of 
the year (2004) and the Permanent Constitution of the 
year (2005); due to the possibility of a conflict of 
jurisdiction occurring between the regular judiciary and 
the administrative judiciary. 

2 - Conflict of Jurisdiction: This occurs between two or 
more courts. Sometimes it is negative, meaning that all 
or some of the courts refuse to hear the case, claiming 
that it is not within their jurisdiction, and they refer it 
to another court, and so on. At other times, it is 
positive, meaning that each Court maintains its 
jurisdiction to hear the case. In this case, the 
competent authority must be determined from among 
the judicial authorities or bodies with judicial 
jurisdiction. 

3 - The Federal Supreme Court was formed under 
Article (44/A) of the Iraqi Administrative Law for the 
Transitional Period of 2004, in order to fill the two gaps: 
the judicial one, which constitutes a source of 
numerous disputes, and the legislative one, which 
emerged after the invasion of Iraq in 2003. Federal 
Supreme Court Law legislated its work No. (30) of 2005. 
Then, after the permanent Constitution of the Republic 
of Iraq of 2005 was codified, Article 92/Second also 
stipulated its formation, stating that: The Federal 
Supreme Court shall consist of several judges, experts 
in Islamic jurisprudence, and legal scholars. Their 
number, the method of their selection, and the work of 
the Court shall be determined by a law enacted by a 
two-thirds majority of the members of the Council of 
Representatives. The Federal Court exercises two types 
of functions: the first is judicial jurisdiction, which 
involves considering lawsuits and disputes, and the 
second is referential jurisdiction, which involves 
responding to requests submitted by federal 
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authorities to interpret any unclear constitutional text 
or one that may be interpreted differently. It delves 
into its interpretation, taking into account the public 
interest of the country, and then issues its opinion. It 
has thus become completely administratively and 
financially independent from the regular judiciary, and 
any connection between them has been severed. Its 
headquarters have been made in Baghdad, the federal 
capital, and its decisions have become final and binding 
on all authorities, and its rulings and decisions are final. 
4 - The Court decided that it is not competent to 
consider requests for interpretation of laws as a matter 
of principle, but rather as a matter of subsidiary, when 
considering the constitutionality of a law; considering 
that the agreement or conformity of the law under 
challenge with the Constitution inevitably requires its 
interpretation by the Court, and this is an indisputable 
matter. It decided that it is not a body competent to 
answer an inquiry submitted to it by an official body or 
one of the authorities in the state or unions or 
federations; since the Court is not a body that issues 
fatwas and expresses opinions, which is a sound 
direction that is consistent with the status of the 
Supreme Court in terms of subject matter and 
jurisdiction. The grounds for its decision stated that the 
Federal Supreme Court found that the request must be 
rejected in form due to a lack of jurisdiction. The 
powers and jurisdiction of this Court are exclusively 
stipulated in Articles (52) and (93) of the Constitution 
of the Republic of Iraq of 2005, Article (4) of the Federal 
Supreme Court Law No. (30) of 2005, as amended by 
Law No. (25) of 2021, and some other special laws. 
None of these powers and jurisdictions grant the court 
jurisdiction to interpret the provisions of laws, except 
in the event of a challenge to their unconstitutionality. 
It also lacks jurisdiction or authority to answer inquiries 
submitted to it by official bodies, state authorities, 
unions, or federations; this is because the Federal 
Supreme Court is not a body that issues fatwas or 
expresses opinions. The operative part of the decision 
stated that it would not accept requests to interpret 
legislation from any party, including state authorities, 
whether federal or local. This is a sound approach that 
is consistent with the Constitution and the Court's law. 
5 - The Federal Supreme Court set the controls for 
legislative interpretation in its decision No. 
(48/Federal/2021) dated (6/6/2021), and stated that it 
has the authority to interpret legislation if it is in force, 
and that its interpretation should be in connection with 
a dispute before this Court to decide on the 
constitutionality of the law subject to interpretation, 
and that the interpretation should be in connection 
with an inquiry submitted to it exclusively from one of 
the federal authorities. It considered its jurisdiction to 
interpret legislation in this case an exception branching 

from its original jurisdiction to interpret the 
Constitution. ThisThis decision allowed for the 
acceptance of requests for legislative interpretation as 
a matter of principle provided they were submitted by 
one of the federal authorities. However, it partially 
amended this rule of the decision by the principle 
contained in decision No. (24/Federal/2023) dated 
(2/27/2023), the subject of the comment, states that a 
request for interpretation from official bodies or one of 
the authorities is not accepted. The federal authorities 
do not have the right to request the original 
interpretation of legislation; Because it falls outside the 
jurisdiction of the Court, and because its internal 
regulations lack any reference to the conditions, 
controls, and data for submitting the original request, 
in interpreting legislation; this is because it falls outside 
the jurisdiction of the Court stipulated in Article (93) of 
the Constitution. 

6 - For technical, judicial, and other reasons, the Iraqi 
legislator, after the year (2003), limited the types of 
administrative courts to include: (the Supreme 
Administrative Court, the Administrative Judiciary 
Court, and the Civil Service Judiciary Court), which were 
considering thousands of lawsuits, supported by the 
jurisdiction of the Administrative Judiciary, Fatwa, and 
Drafting in the Council of State; By Article (101) of the 
Permanent Constitution, the (State Shura Council) was 
transformed into the (State Council) and received the 
assistance of the executive and legislative authorities in 
issuing State Council Law No. (71) of 2017, thereby 
abolishing its connection to the Ministry of Justice and 
becoming independent, enjoying a legal personality 
represented by the President of the Council, and 
finding for itself an independent entity that guarantees 
its neutrality and independence in exercising its 
powers, including its jurisdiction over administrative 
judiciary, while being linked to the executive authority, 
by what was stipulated in State Council Law No. (71) of 
2017. Article (1) of State Council Law No. (71) of 2017 
authorized the establishment and creation of the State 
Council as an independent body that undertakes the 
tasks of administrative judiciary, fatwa, and legal 
drafting, and granted the President of the body (the 
Council) the powers of the competent minister. Thus, 
the Council gained complete independence from the 
executive authority. The legislator thus departed from 
the (unified judiciary) system and adopted the (dual 
judiciary) system by creating an administrative judiciary 
system alongside the regular judiciary system. 

7 - The root of the word "appeal" is the verbal noun "to 
be stabbed" (ṭa'inā) and "to be stabbed." It is said, "to 
be stabbed" (ṭa'na ʿala) and "to be stabbed" (ṭa'na fi), 
meaning to prick someone with the intent to kill them, 
insult them, verbally abuse them, defame them, or 
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tarnish their reputation among people, or their 
judgment, lineage, slander them, betray them, or 
deceive them. "To be stabbed" (ṭa'na fil) means to 
object to it, raise suspicions about it, or cast doubt on 
it. Technically, it is an objection to a court ruling, 
whether in person or absentia, and seeks 
reconsideration. Appeal is only permissible from the 
convicted person. Appeals are not allowable against 
rulings issued during a lawsuit, as they do not end the 
dispute. There are several methods for appeal, 
including: ordinary methods, which are opposition to 
the ruling, appeal, cassation, or a request for 
reconsideration. 8 - Several attempts have been made 
to define an administrative decision; Because 
jurisprudence has not agreed on a clear definition of its 
concept, Iraqi jurisprudence has limited itself to 
mentioning its elements without providing a 
comprehensive, exhaustive, or consistent definition. It 
has been defined as: "The administration's declaration 
of its binding will, based on its authority under laws and 
regulations, with the intent of establishing or amending 
a legal position whenever it is legally possible and 
permissible, and the goal is to achieve the public 
interest. It is equally valid whether the administration's 
declaration of its will is explicit or implicit." 

Second: Proposals 

1 - The article finds it necessary for all legal 
professionals, employees, and those interested in legal 
and functional matters to be informed and interested 
in them, so that they are familiar with the relevant 
laws, instructions, and administrative controls. 

2 - It deems it necessary for employees and workers in 
government departments to attend development and 
knowledge courses in functional legal and 
administrative affairs to enhance and develop their 
legal culture and knowledge related to their work, 
ensuring their rights and fairness, and preventing the 
loss of their legally stipulated entitlements. 

3 - It seeks to activate the legal text related to the 
presence of administrative courts in four regions of 
Iraq, rather than limiting their presence to the capital, 
Baghdad. This leads to an increase in lawsuits and a 
delay in their resolution, thus weakening the objective 
and purpose of appealing administrative orders and 
decisions. It also facilitates the aggrieved party's 
recourse to the judiciary, given the proximity of these 
administrative and judicial formations and the speed 
with which their cases are resolved. 

4 - It is preferable to create a website for the Council of 
State that periodically publishes the principles and 
decisions issued by the administrative courts, making 
them available to the interested recipients. It is also 
possible to issue a legal journal that publishes all 

matters related to administrative laws and relevant 
judicial decisions. 5 - Giving the administrative judiciary 
curriculum in law schools the necessary attention and 
expanding students' awareness of the judicial structure 
and duties related to the administrative judiciary and 
its differences from the ordinary civil judiciary. This is 
especially important given that lawyers have the right 
to represent clients in cases brought before 
administrative courts. Consequently, they must be 
familiar with the relevant procedures and details, as 
well as the self-development of lawyers, legal 
professionals working in government departments, and 
even employees in general, by reviewing laws, 
instructions, administrative regulations, and the 
principles of rulings issued by administrative judiciary 
courts. All of this contributes significantly to spreading 
judicial and legal awareness and culture, as the desired 
goal of the judiciary is to achieve justice and guarantee 
the right to litigation for all, as stipulated in Article 
19/Third of the Permanent Iraqi Constitution of 2005. 

And Allah is the Grantor of success. 
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